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Loi cam on: Chén thanh cim on anh Trin Thanh Ting dd truyén cim hirng va hé tre cho bai viét
nay. T6i ciing w6 cung cam on 6ng Lwong Van Ly da gop y cho tir vieng cua bai viét thém phin hoa mj.

1. Thong tin co ban va bdi canh linh vuc thwong mai dién ti tai Viét Nam

Giao dich triee tuyén thuong la cac giao dich nho, nhung viéc giai quyét tranh chap thong qua
hoa giai, trong tai, toa an dan su v.v., lai ton kém thoi gian va tién bac. Diéu nay sé khién
ngudi tiéu ding bé qua hodc ¢8 gang canh bao cho nhau vé trang web d¢, va hy vong digu
nay sé ran de cac nha cung cidp khong trung thue. R6t cudc, ai s€ bd ca ngay lam viéc chi d€
doi cong ly cho mot thiét hai ma tri gid ¢ thé chi 1a 30.000 dong (1,2 D6 la My)?

Nhung gia stt cé ca nghin nguoi tiéu dung, chit khong phai mot ngroi, tré thanh nan nhan,
thi nha cung cap khong trung thure d6 sé thu loi bat chinh 30.000.000 d6ng (khoang 1.200 D6
la M§y) ma khong ton chiit cong stec nao. Hay nhé rang doanh thu do thuong mai dién ti ctia
nha béan 1é Viét Nam tao ra duoc dw dodn sé dat 16,4 ty D6 la My vao ndm 2022 va sé tdng
theo cdp s6 nhan trong nhiing nam ti€p theo, khoan 1¢i bat chinh d6 sé tang 1én rat nhiéu néu
khach hang tiép tuc phan ting mot cach thu dong.

Va day 1a luc luat bao vé nguoi tiéu dung can duoc 4p dung.

2. So lwgc vé cac thiét hai c6 thé dugc boi thwong theo luat bao vé nguoi tiéu dung Viét
Nam

Truwdc hét, luat bao vé nguoi tiéu dung dua ra cac ché do boi thuong thiét hai.

Theo quan diém cua phap luat Viét Nam, viéc boi thuong thiét hai do vi pham quyén loi cua
nguoi tiéu dung duoc cin c trén ca nghia vu hop dong va nghia vu ngoai hop dong. Méi
quan hé gitta nguoi tiéu dung va nha cung cap vé ban chét la quan hé hop dong va d6i bén
cung ¢6 loi. Theo d6, nguoi ban hang phai dam bao hang hdéa duoc giao diing s6 luong va
chat lwong nhu da cam két voi nguoi tiéu dung theo hop dong mua ban hang héa. Truong
hop bén ban hang khong thuc hién nhu vay thi ho da vi pham hop dong va c6 nghia vu boi
thuong thiét hai theo hop dong, dong thoi thuc hién cac bién phap khac phuc d6i véi nguoi
tiéu dung, tiec la bén bi vi pham.

Bén canh viéc boi thuong thiét hai theo hop dong, can xem xét trach nhiém boi thuong thiét

hai ngoai hop dong khi bén ban hang khong dam bao chéat luong hang hoa va gay thiét hai
thuc t€ cho nguoi tiéu dung theo quy dinh tai Diéu 608 Bo luat Dan su 2015. Trach nhiém

! Cuc Thwong mai Dién tt va Kinh t&€ s6 cua B6 Cong Thuong, ‘Bao cdo Thuong mai Dién tir tai Viét Nam nam
2022" (NXB Cong Thwong 2022).



ngoai hop dong phat sinh khi héi da ba yéu t6: hanh vi sai trai, thiét hai thuc té va mdi quan
hé nhan qua gitta hanh vi sai trai va thiét hai thuc té2. Dang chu y 13, khac voi ché d6 boi
thuong thiét hai theo hop dong, yéu t616i dwgc xem xét d€ tinh toan thiét hai phai boi thuong,
chtt khong phai dé€ xac dinh ¢6 hay khong trach nhiém boi thuong thiét hai ngoai hop dong.
No6i mot cach don gian, nha cung cdp khong thé 1ap luan rang ho khong chiu trach nhiém véi
khach hang vé thiét hai do hang héa bi 16i gay ra boi vi ho khong cd y gay ra thiét hai hoéc
thiét hai d6 ndm ngoai nhan thic ctia ho. Quy dinh vé trach nhiém boéi thuong ngoai hop
dong mang lai cho nguoi tiéu dung pham vi yéu cau boi thuong rong hon.

biéu 13 Bo luat Dan su 2015 dat nén mong cho ché do boi thuong thiét hai dan sy, trong do
nguoi bi xam pham quyén dan sy c6 thé yéu cau boi thuong toan by thiét hai. V6i tinh than do,
tai khoan 1 Diéu 585 cua Bo luat Dan sy, chung ta sé thdy khai niém thiét hai diegc boi thirong
toan bg, theo Nghi quyét 02/2022 ctia Hoi dong Tham phén Toa an Nhan dan T6i cao (“Nghi
quyét 02/2022 ") thi khéi niém nay c¢6 nghia la toan bg thiét hai thiec té phai boi thiong®. Thiét hai
gay ra cho nguoi tiéu dung c6 thé lién quan dén tai san, stic khoe, tinh mang ctia hg, ma trong
ting treong hop phap luat lai dua ra cac cach tinh khac nhau véi cong thie cu thé*. Tuy nhién,
cach dién dat trong Bo luat Dan su 2015 va Nghi quyét 02/2022 vé “toan bj thiét hai thuc t&”
duong nhuw loai trir thiét hai do hau qua, hay con duoc goi la thiét hai gian tiép.

Do phap luat Viét Nam khong cé dinh nghia vé thiét hai gidn ti€p, nén chung ta c6 thé tham
khao mét an 1é kinh dién, ttc 1a Vu Hadley kién Baxendale (1854) trong d6 toa 4n cho rang cac
hanh vi vi pham hop dong c6 thé duoc boi thuong néu vi pham d6 “cd thé' dicge xem la, mgt
cdch cong bang va hop ly, phét sinh m@t cdch tw nhién, tirc la theo dién biéh thong thweong, tiv chinh
hanh vi vi pham hop dong dé”, hodc “cé thé' dwoc cho rang, mot cdch hop 1y, la dii 6 trong dw tinh clia
cd hai bén vao thoi diém ho ky hop dong, nhw la két qua c6 thé'xdy ra ciia viéc vi pham hop dong”. Nhuw
ban thay, doan trich dan trude 1a mo ta chung vé thiét hai truc tiép, va doan trich dan sau la
thiét hai gian tiép.5

Hay xem xét tinh hudng trong d6 nguoi tiéu dung mua mot chiéc 40 so mi tlr mot nguoi ban
hang, noi theo ngdn ngt phap ly thi ho da ky két mot hgp dong miéng. Nguoi tiéu dung
nhanh chdng that vong véi chiéc 40 méi vi chat luong cua nd kém hon so véi mo ta trong
quang cao cua nguoi ban hang. Theo d6, nguoi tiéu dung yéu cau nguoi ban hang boi thuwong
thiét hai cho chiéc 4o tri gia 300.000 dong do chiéc ao khong “phit hop véi tiéu chuin, quy chudn
ki thudt, chat lugng, s6'lwong, tinh ning, cong dung, gid cd hodc cdc ngi dung khdc ma t6 chirc, cd
nhan kinh doanh hang héa va/hodc dich vu da tuyén bo, dang tai, quang cdo, hodc cam két” theo khoan
6 Diéu 8 Luat Bao vé Quyén loi Nguoi tiéu dung 20106 7. Nhung nguoi ban hang bac bo yéu
cau ctia nguoi tiéu dung va 1ap luan rang anh ta vo toi. Khi d6, nguoi tiéu dung quyét dinh

2 Piéu 2 Nghi quyét 02/2022.

3Diém (b) Khoan 1 Nghi quyét 02/2022.

4 Piéu 580, 589, va 590 B luat Dan sy 2015.

5Tén that gidn ti€p c6 thé duoc bdi thuong cling khong duge qua xa voi, nhung do khudn kho bai viét nén chiing

toi khong thé ban dén van dé nay tai day.

¢ Luu y rang, vao ngay ching t6i viét bai nay, mot phién ban méi ctia Luat Bao vé Quyeén loi Nguoi tiéu dung da
duoc Qudc hoi thao luan va dw kién sé sém duoc thong qua.

7 “veu ciu boi thwong néu hang héa, dich vu cung cdp khong phix hop véi tiéu chudn, quy chudn kij thudt, chat lirong, s6
lwgng, tinh ning, cong dung, gid cd hodc nhitng ngi dung khic ma t6 chitc, cd nhin kinh doanh hang héa, dich vy da tuyén
bo, dang tdi, quang cdo hodc cam két”.



thyee hién cac quyén cua minh theo khoan 7 Diéu 8 cua Luat ndi trén?, bang cach dua tranh
chp ra toa 4n ¢ tham quyén dé€ dugc cong nhéan va chiing minh quyén 1oi ctia minh.

Trong tredng hop may man nhat, sau qua trinh t8 tung kéo dai, tda &n c6 thé tuyén bd nguoi
tiéu dung duoc quyén yéu cau boi thuong 300.000 dong, day la mikc thiét hai duy nhat ma co
dy co thé ching minh trudc toa. Viéc boi thuong thiét hai nhuw vay hoan toan dwa trén co s6
hop dong vi c6 ay khong phai chiu bat ky thiét hai nao khac vé stic khoe, tai san, tinh mang
ttr chiéc a0 kém chat luong dé nén khong ¢ co sé phap ly d€ yéu cau boi thuong thiét hai
ngoai hgp dong, va toa an loai trir cac thiét hai gian tiép.

3. Mong dgi diéu gi?

Ro rang, 300.000 dong hau nhu khong thé trang trai chi phi kién tung, bao gom thoi gian va
nguon lyc ma nguoi tiéu dung phai bo ra d€ chudn bi ho so kién tung, tham gia hoa giai voi
nha cung cdp va thdm phan, chi phi van chuyén, phi luat su va cac loai chi phi 14t vat khac,
ma hoan toan cé thé duoc coi 1a thiét hai gian ti€p. Tuy nhién, theo quy dinh ctia phap luat,
thiét hai gian tiép khong duoc tinh 1a “tat ca thiét hai thuc t€”, toa 4n khong thé thira nhan
nhiing chi phi d6, trir khi nguoi tiéu dung va nha cung cap chdp nhén theo thoa thuan cta
hai bén, trong hop dong hoéc theo hinh thitc khac, rang bén thua kién sé chiu chi phi dé. Viéc
bac bo thiét hai gian tiép cd thé, it nhat 1a trong cac treong hop twong tw nhu trén, rot cude la
khong cong bang ddi véi ngurodi tiéu ding ma thuong 1a bén yéu thé do thiéu thong tin thich
hop?®.

Su thiét thoi cua nguoi tiéu dung so véi nha cung cap da dong vai tro nhuw dong luc thong
qua Luat Bao vé Quyén loi Nguoi tiéu dung va van duoc néu ra nhw ly do dé ting ho phién
ban méi ctia Luat ndi trén trong cac cudc tranh luan gan day tai Qudc hoi'®. Gia st cac nha lap
phép Viét Nam thuc su thira nhan vi tri phap ly yéu hon dé cta nguoi tiéu dung, thi theo
chung t6i, ho cling nén dé€ nguoi cung cdp chiu thiét hai do hdu qua trong truong hgp hanh
vi vi pham hgp dong cta ho duoc tuyén bd 1a ngudn gdc cua thiét hai gy ra cho nguoi tiéu
dung.

L&y phi luat sw 1am vi du. Phap luat hién hanh ctia Viét Nam quy dinh chung rang viéc bén
thua kién hoan tra phi luat st cho bén théng kién chi dugc chap nhan theo théa thuén cta hai
bén'!, trir truong hop ludt c6 quy dinh khac, vi du nhw luat vé so hiru tri tué.’? Vé mét hoc
thuyét 1an thuec tién, cac hoc gia va nhitng nguoi hanh nghé luat tai Viét Nam ciing c6 nhiéu
v kién khac nhau vé cht dé phi luat su nay. Thuc tién tu phap dua ra nhiéu y kién trai chiéu
vé van dé nay: mac dit cac toa an khang dinh rang phi luat st phai duoc loai trit khoi yéu cau
boi thuong vi sw vang mit ctia luat su khdng can tro t8 tung dan su va do d6 vé ban chat?,

87. C6 quyén khiéu nai, to' cio, khéi kién hodc dé nghi t6' chirc xd hdi khéi kign dé’bao vé quyén lgi ciia minh theo quy dinh ciia
Ludt nay va cic quy dinh khdc cia phdp ludt ¢6 lién quan.”

% Claudia Lima Marques, ‘M&i quan hé gitta Cong phap Qudc t€ va Luat Nguoi tiéu dung trong Thé gidi Toan cau
héa: Thach thiic va Trién vong’, theo Dan Wei va Claudia Lima Marques (bai bdo), Ludt Nguwoi tiéu dung va Phdt
trién Kinh t¢'Xa hgi (Nha xuét ban Springer International Publishing 2017).

10 Xen Thao Nguyén, Chién Thing, 'Quy dinh nhitng véan dé méi, ddc quyén dé bao vé vi tri yéu thé ctia ngudi tiéu
dung' Quan D6i Nhan Dan (Ha Noi, ngay 25 thang 10 nam 2022) <https://www.qdnd.vn/chinh-tri/tin-tuc/quy-
dinh-nhung-van-de-moi-dac-thu-de-bao-ve-vi-tri-yeu-the-cua-nguoi-tieu-dung-709089> truy cap ngay 20 thang 3
nam 2023.

1 Piéu 168.2 BY luat t6 tung dan sw 2015.

12 C4c Muc 4 va 5 Diéu 198 ctia Luat So hiru Tri tué.

13 Phan Thuong, 'Doi tién thué luat su, dugc khéng?', Phap Luat (TP.HCM, 29/07/2011) <https://plo.vn/doi-boi-
hoan-tien-thue-luat- su-duoc-khong-post85035.html> truy cap ngay 20 thang 3 nam 2023.



phi luat su la chi phi “b6 sung”, nhung mat khac, t6 tung trong tai c6 xu hwdéng cong nhan
phi luat sw 1a chi phi hop ly 6 mot mitc d6 nao d6 va chdp thuan hoan tra néu duoc yéu cau.

Chuing t6i cho réang viéc hoan tra phi luat sw nén duoc mo rong dé bao vé ngudi tiéu dung. Vi
nguoi tiéu dung ¢ thé bat lgi ngay tir dau so véi cac nha cung cdp, va dac biét la cdc doanh
nghiép cung cap, sé cong bang khi cho rang nguoi tiéu dung dang can trg gitip phép 1y tir cac
¢6 van chuyén nghiép va c kinh nghiém. Do chi phi dich vu phap 1y chuyén nghiép tuong
d6i cao so véi thu nhap trung binh & Viét Nam (khoang 7.500.000 VND (khoang 275 USD) moi
thang vao nam 2022)™, nguoi tiéu dung c6 thu nhap trung binh hodc thap sé thay phi luat su
cao ngoai tam véi. Ho nén duoc giam bét gdnh ning dé vi loi ich ctia tht tuc cong bang hop
phép cho tat ca moi nguoi.

Tré lai véi Vu kién Ao so mi, nguoi tiéu ding khéng chi dwoc boi thuong 300.000 dong cho
gia tri chiéc 40 so mi bi 16i ma con duoc hoan lai phi luat sw phat sinh trong qua trinh t& tung
tai toa an. Do d6, nha cung cap khong trung thuec sé phai chiu trach nhiém chi tra hon 300.000
dong cho viéc khong hoan thanh trach nhiém ctia minh. Trong ching muyc nao dod, viéc x&
phat d6 sé la 1oi canh béo cho cac nha cung cdp khac va ngéan can ho thuc hién cac hanh vi
kinh doanh bat hop phap d6. O tim vi mo, diéu d6 khuyén khich tiéu dung minh bach va
cong bang, giam cac vu tranh chap nho va giam khdi lwong cdng viée ctia cac co quan hanh
chinh, thanh tra va cac co quan giai quyét tranh chép.

Tuy nhién, cac nha lap phap khong nén hoan toan trao cho nha cung cap quyén twong tu nhuw
nguoi tiéu dung vé thiét hai gian tiép nhu da thao luan trén day va dat ra gioi han vé loai thiét
hai gian ti€p ma nha cung cap co thé yéu cau boi thuong. Diéu nay thoat nghe c6 vé nhu khong
cong bang tr phia nha cung cap, nhung néu nha cung cap dugc trao day du quyén nhu vay,
diéu do sé khong khuyén khich nguoi tiéu dung doi boi thuong vi nguon luc han ché ctia ho
va khi d6 luat phap sé khong khéc phuc dugc tinh trang phap 1y bt can xting gitta nha cung
cap va nguoi tiéu dung. Thay vao do, cac nha cung cap co thé yéu cau boi thuwong ngoai hop
dong cho nhitng tuyén bd phi bang ctia ngwoi tiéu dung va cac khoan phi khac néu dugc néu
trong hop dong mua ban. Suy cho cting, diéu quan trong 1a phai can bang loi ich va quyén
gitta nguoi tiéu dung va nha cung cap, sao cho viéc bao vé quyén ctia nguoi tiéu dung khong
gay ton hai dén quyén va loi ich hop phap ctia nha cung cap.

Vi chu dé chinh ctia Ngay Nguoi tiéu dung Viét Nam ndm nay la “Thong tin minh bach -
Tiéu dung an toan”, 18y sy minh bach trong viéc cung cdp théng tin cho nguoi tiéu dung lam
muc tiéu chinh®, phap luat bao vé quyén loi nguoi tiéu dung can phat trién theo hudng tao
dong luwc cho cac nha cung cap thuc hién cac nghia vu theo luat dinh cua ho va ngan chan bat
ky y dinh lam sai trai nao. Khi viét bai nay, chtiing t6i khong mong doi nhin thdy mot co ché
nao cho phép nguoi tiéu dung tra lai chi€c mt méi mua chi vi chiéc ma dé khong hop voi
mau tdéc ctia ho'é; chting toi chi ting hd mot loat nhitng bién phap bao vé thich hop cho ngwoi

Mic du bai bao nay da dugc phat hanh vao nam 2011, nhung chiing tdi chua tim th&y bat ky tién 1é nao thao ludn
vé viéc hoan tra phi luat su ngoai nhiing tién 1¢ vé khia canh luat s¢ hitu tri tué va trong qua trinh hanh ngheé luat
ctia minh, chiing t6i nhan thdy rang cac toa &n c6 thé da khong thay ddi quan diém nay.

14 Xem Tong cuc Thong ké, 'D6 hoa thong tin vé tinh hinh kinh t& - x4 hdi quy 4 va ndm 2022' (29/12/2022)
<https://www.gso.gov.vn/en/data-and-statistics/2022/12/infographic-social-economic-situation-4th-quarter-and-
2022> dwoc truy cap vao ngay 20 thang 3 nam 2023.

15 C4c Diéu 12, 13 Ludt Bao vé Quyén loi Nguoi tiéu dung.

16That vay, nguoi tiéu dung & Chau Au c6 thé hay va tra lai hang hda da mua truc tuyén trong vong 14 ngay, vi
bét ky 1y do gi va khong can giai thich ly do, nhung khéng ap dung cho bét ky loai hang héa hodc dich vu nao. <



tiéu dung thuwong mai dién t& va mang tinh xay dung va hiéu qua hon so véi viéc lan truyén
cac khiéu nai trén cac phuwong tién truyén thong va trang web'”.

https://europa.eu/youreurope/citizens/consumers/shopping/guarantees-
returns/index_en. htm#:~:text=In%20the%20EU %20you%20have,you%20simply %20changed %20your%20mind>
truy cdp ngay 20 thang 3 nam 2023.

17 Pham An, Pttc Hoang, Ha Quang Minh, 'Bao vé nguoi tiéu duing nhu thé nao?' Cong An Nhéan Dan (14/10/2022)
https://cand.com.vn/Chuyen-de/bao-ve-nguoi-tieu-dung-nhu-the-nao--i670401/ truy cap ngay 20 thang 3 nam
2023.

Céc tac gia dua ra nhitng nhan thtec sau séc tht vi vé viée thuc thi luat bao vé quyén ctia nguoi tiéu dung to ra
khong thén thién véi nguoi tiéu dung nhu thé nao va tai sao nguoi tiéu dung Viét Nam thich yéu cau su hd tro tir
cac phuong tién truyén théng hon la tir cdc co quan giai quyét chinh thiec.
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