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Giam ho va giam sat giam ho
Viéc cong chia nhac pop Britney Spears mdi day yéu cau Toa an Los Angeles, My tudc bd quyén
gidm ho clia cha rudt khoi tu cach ngusi gidm ho suc khoe va tai sdn clia o da mét lan nira lam
day séng cac dién dan xa hoi vé van dé gidm ho. O'Viet Nam trudc nay cling cé khong ft vu tranh
chap vé viéc gidm hdé ma da sé trudng hop déu cé lién quan dén quan ly tai san clia nguoi dugc
gidm ho. Vay luat phéap hién nay quy dinh thé nao vé gidm ho?
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ruée day, giam ho 1a moét dinh ché duge luat

phap cic nudc phuong Tay thiét 14p nhim

béo vé cic tré vi thanh nién, khi mdt trong hai

nguoi cha hodc me cua tré qua doi. That vy,
tra ctu c6 luét cling nhu tuc 1& cta Viét Nam déu khong
thay c6 dinh ché nay. Ngay nay, sy giam ho & cac quéc gia
noi chung va tai Viét Nam noi riéng khong chi nhim bao
vé quyén va lgi ich cho céc tré vi thanh nién ma con duge
md rong véi cic ddi tugng bi mat ning luc hanh vi dan sy,
nguoi c6 kho khin trong nhan thice, khong lam chu duge
hanh vi ciia minh.

Theo luat ctia tiéu bang California (MF), ngudi gidm ho
d6i véi tré vi thanh nién duge goi 1a “guardianship”, va
nguoi giam hé d6i véi nhitng ddi tugng bi ning luc hanh vi
hay c6 van d@é vé stic khoe duge goi 1a “conservatorship” va
ca hai ngudi nay déu do toa an chi dinh.

Su giam ho

Sy gidm ho6 theo BO Luat Dan sy 2015 cua Viét Nam
(BLDS 2015) 1a viéc ca nhéan, phap nhin duge quy dinh
thuc hién viée cham séc, bdo vé quyén, loi ich hop phéap
cho bon d6i tugng duge giam hd nhu sau: (i) vi thanh nién
khong con cha, me; (i) vi thanh nién c6 cha, me déu mat
ning lyc hanh vi dan sy, c6 kho6 khan trong nhan thic, lam
chi hanh vi hoic bi toa 4n tuyén bd han ché quyén d6i véi
con hoic khong c6 diéu kién chim séc, gido duc con va cb
yéu cau nguoi giam ho; (iii) ngudi mat ning luc hanh vi dan
su; (iv) ngudi ¢6 kho khan trong nhan thice, lam cha hanh
vi. Cac d6i tugng nay chi duge duy nhat mot ngudi giam ho
(trit truong hop cha, me cuing giam hé cho con hodc 6ng, ba
cung gidm ho cho chau). Nguge lai, mot c4 nhan hay phap
nhan c6 thé giam ho cho nhiéu nguoi.

Nguoi giam ho

Nguoi giam ho 1a nguoi ¢6 nhiém vu giam sat va quan tri
tai sdn cua ngudi duge gidam hé. BLDS 2015 quy dinh ¢6 hai
hinh thic gidm ho: gidm ho duong nhién va gidm ho duge
ctt, chi dinh.
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Nguoi giam hd duong nhién cia vi thanh nién: Luit hién
hanh khéng c6 diéu khoan nio minh thi cha, me 13 giAm ho
duong nhién ctia con vi thanh nién, nhung theo diéu 136
BLDS 2015, cha, me la dai dién phép luat cho con vi thanh
nién. Va khoan 1 Biéu 134 b luat nay thi ghi: “Pai dién 1a
viéc cd nhan, phap nhén (sau day goi chung la nguoi dai
dién) nhan danh va vi lgi ich cta c4 nhan hodc phép nhan
khac (sau day goi chung la nguoi duge dai dién) xac lap,
thyc hién giao dich dan sy”. Nhu vy, cha, me la nguoi dai
dién theo phap luit va la ngudi giam ho duong nhién cua
con vi thanh nién. Ngoai ra, v6i cac truong hop vi thanh
nién thudc hai nhém ddi tugng duge giam ho (i) va (i) &
trén, nguoi gidm hd duong nhién duge xac dinh theo thu
tu: (1) Anh rudt 1a anh ca hodc chi rudt 13 chi ci; néu anh ca
hoic chi ca khong di diéu kién 1am ngudi gidm ho thi anh
rudt hodc chi rudt tiép theo 1 ngudi giam ho, trit trudng
hgp ¢6 thoa thuan anh rudt hoac chi rudt khac lam nguoi



giam ho; (2) Néu khong c6 anh, chi lam ngudi giam ho thi
ong, ba ndi, 6ng, ba ngoai 1a nguoi giam hd, hoac nhiing
nguoi ndy théa thuin cit mét hodic mot s& ngudi trong s6 ho
lam ngudi giam ho; (3) N&u khéng c6 anh, chi, dng, ba thi
béc rudt, chi rudt, cau ruot, co rudt hoac di rudt 1a nguasi
gidm ho.

Ngudi giam hd duong nhién ctia ngudi mat ning luc hanh
vi dan su: Vg hoiic chong 1a ngudi giam ho dwong nhién
trong truong hgp ngudi phéi ngiu ciia minh bi mat ning
lyic hanh vi dan sy. Truong hop cha va me déu mat ning luc
hanh vi dan sy hodc mdt ngudi mat ning Iuc hanh vi dan sy
ma ngudi kia khong c6 du diéu kién lam nguoi giam ho thi
ngudi con ci 14 nguoi giam ho, néu con ci khong du diéu
kién thi nguoi con k& tiép 1a nguoi giam hd. Doi véi ngusi
thanh nién mat ning Iyc hanh vi dan su chua c6 vg, chong,
con hoic c6 ma nhiing ngudi nay déu khong du diéu kién
lam nguoi giam hd thi cha, me 1a nguoi gidm ho.

Nguoi giam hd duge ctt, chi dinh: Vi thanh nién va nguoi
mat ning luc hanh vi dan sy khong c6 ngudi giam ho duong
nhién thi ity ban nhan dan cAp x4 noi cu tra ciia ngusi duge
giam ho c6 trach nhiém ci ngudi giam ho. Néu co sy tranh
chap quyén giam ho giita nhiing ngudi giim hd duong
nhién thi toa 4n 13 co quan c6 thAm quyén chi dinh ngudi
gidm ho. Tuy nhién du la ¢ hay chi dinh nguoi giam ho thi
ciing phai dugc sy dong ¥ cia ngudi d6. Ngoai ra, cit hay chi
dinh nguoi giam hd cho ngudi tit da 16 tudi trd 1én thi phai
xem xét nguyén vong cua ngudi duge giam ho.

Diéu kién, quyén va nghia vu cua nguoi
giam ho

Ngudi giam ho phai d4p dng du cac diéu kién theo quy
dinh ctia phap luat, nhu c6 ning lyc hanh vi dan sy day du;
¢6 tu cach dao dic tét va cac diéu kién cin thiét dé thuc
hién quyén, nghia vu clia ngudi gidam ho; khéng phai 1a
nguoi dang bi truy cdu trach nhiém hinh sy hodc nguai bi
két 4n nhung chua duge x6a 4n tich vé mdt trong cac tdi cd
¥ xAm pham tinh mang, stic khée, danh dy, nhan pham, tai
s&n ctia ngudi khac; khong phai 1a ngudi bi toa an tuyén bo
han ché quyén d6i v6i con vi thanh nién.

Di1 gidm hé theo hinh thife nao, ngudi giam ho déu phai
lam thi tuc diing ky giam ho tai co quan nha nude c6 thaim
quyén theo cac quy dinh phap luat vé ho tich. Riéng ngudi
giam ho duong nhién thi vin phai thuc hién nghia vu cho
du khong thuyc hién dang ky giam ho.

Nguoi giam ho c6 cic quyén va nghia vu dai dién cho
nguoi duge giam ho trong cic giao dich dan sy; quan Iy tai
san; bao vé quyén, 1gi ich hgp phap. Ngoai ra, ngudi gidm
ho con cb nghia vu chiim séc va gido duc déi véi vi thanh
nién hodc chim soéc, bdo ddm viée diéu tri bénh cho ngusi
duge giam hd bi mat ning luc hanh vi dan su, c6 kho khin
trong nhan thic, lam cha hanh vi.

Tuy vay, nguoi gidm ho chi duge st dung tai san cua

ngudi duge giam ho dé cham soc, chi ding cho nhiing nhu
cAu thiét yéu ctia nguoi duge gidm ho va duge thanh toan
cac chi phi hgp 1y cho viéc quan Iy tai san ctia nguoi duge
giam hd. Nguoi gidm ho tuyét d6i khong duge dem tai san
cia nguoi duge giam ho ting cho nguoi khac. TAt ca cac
giao dich dan su lién quan dén tai san gitta nguoi giam ho
va nguoi duge gidm hd déu vé hiéu, trit trudng hop giao
dich @6 dugc thyc hién vi lgi ich cua ngudi duge gidm hé va
6 sy d6ng ¥ ctia ngudi giam st viec giam ho.

Nguoi giam sat

Vé giam sat viéc giam ho, BLDS 2015 quy dinh “ngudi
than thich” ctia nguoi duge gidm ho sé€ thoa thuan et ngudsi
trong s6 ho 1am nguoi gidm sat viéc giam ho, ho#c chon c4
nhan, phap nhan khac lam nguoi gidm sat. Viéc ct, chon
nguoi gidm sat phai duge sy dong ¥ ctia ngudi d6. Trudng
hop giam sat viéc gidm ho lién quan dén quén Iy tai san clia
ngudi duge giam ho thi ngudi giam sat phai ding ky tai Uy
ban nhan dan cAp xa noi cu tra clia ngudi duge giam ho.

Theo phép luit, “ngudi than thich” ctia nguoi duge gidm
ho 14 vg, chong, cha, me, con clia ngudi duge gidm hd; néu
khong c6 ai trong s6 nhiing ngudi niy thi ngusi than thich
la 6ng, ba, anh rudt, chi rudt, em rudt ciia ngudsi dugce giam
ho; néu ciing khong cé ai trong s6 nhiing ngudi nay thi
ngudi than thich 1a bac rudt, cht rudt, cau rudt, ¢o6 rudt, di
rudt ctia nguoi duge giam hd. Truong hop khong c6 nguoi
thén thich ctia ngudi duge gidm ho hodc nhiing ngusi than
thich khong ctt, chon duge nguoi giam sat viée gidm ho thi
Uy ban nhan dan cip xi noi cu tri cia ngudi giam ho cu
ca nhan hoac phap nhan giam sat viéc giam ho. Toa an c6
thdm quyén quyét dinh chon ngudi giam sat trong truong
hop c6 tranh chap vé viéc cilt, chon ngudi giam sat.

Theo quy dinh ctia phap luat, moi viéc ban, trao ddi, cho
thué, cho mugn, cho vay, cAm c6, thé chap, dit coc va cac
giao dich dan sy khac d6i véi tai san co gia tri 16n ctia nguoi
duge giam ho phai duge su dong ¥ ctia ngudi giam sat viée
gidm ho.

Ngoai ra, ngudi gidm sat c6 cic quyén va nghia vy: theo
dai, kiém tra nguoi gidm hd trong viée thyc hién giam ho;
yéu cAu co quan nha nudc c6 thim quyén xem xét thay ddi
hoiic chd&m diit viéc giam ho, gidm sat viéc giam ho.

C6 thé thay, luat phap hién hanh di c6 nhiing quy dinh
kha chit ché @ diéu chinh cic méi quan hé lién quan dén
giam ho va giam sat viéc gidam ho, nhung van con khong
it ngudi do khong nim viing nén di vugt qua gidi han clia
sut giam ho. Do vy, nhim bao vé nhiing ngudi duge giam
ho va khong danh mat tinh nhan vin va ¥ nghia cao ca ciia
viéc giam hd, cac bén lién quan cAn hiéu lut, van dung vio
cudc séng dé han ché nhitng hanh vi vugt quyén ctia nguoi
gidm ho.
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