THONG BAO PHAP LUAT

THANG 9 NAM 2020

\ SIET CHAT QUANG CAO
THONG QUA TIN NHAN,
2 THU PIEN TU VA CUOC GOI

V GLOBAL VIETNAM www.gvlawyers.com.vn
LAWYERS



Siét Chat Quang Cao Thong Qua Tin Nhan, Thu Dién Tt Va Cuéc Goi

Ngay 14/8/2020, Chinh pht ban hanh Nghi dinh 91/2020/ND-CP vé chdng tin nhan réc,
thu dién ti rac, cudc goi rac (“Nghi dinh 91”). Nghi dinh 91 s€ c6 hiéu luc vao ngay
01/10/2020 va thay thé cho Nghi dinh 90/2008/ND-CP va Nghi dinh 77/2012/ND-CP stta
d6i Nghi dinh 90/2008/ND-CP vé chong thu rac.

Nghi dinh 91 ¢6 thé anh huong dang ké dén hoat dong quang cao cua cac doanh nghiép,
dac diét doi voi cac doanh nghiép hoat dong trong linh vuc bat dong san, tai chinh, bao
hiém, ban hang tiéu dung... va sé lam thay d6i cach thiic cac doanh nghiép ti€p can
khach hang théng qua tin nhan, email hoéc dién thoai.

Nghi dinh 91 c¢6 mot s6 diém méi dang luu y sau day:
1. Tin nhan rac, thw dién t& rac va cudc goi rac

Theo Diéu 3 ctia Nghi dinh 91, sé bi coi la tin nhdn rac, thu dién t& rdc va cudc goi rac
khi:

(i) tin nhan, thu dién ti va cudc goi ma khong duoc su dong y trudc ctia Nguoi st
dung hoac tin nhan quang cdo vi pham cac quy dinh vé gwri tin nhan quang céo tai
Nghi dinh 91; hoac

(i) tin nhin, thu dién t& va cudc goi vi pham cdc ndi dung bi cdm theo quy dinh tai
biéu 9 Luat Giao dich dién tk, Diéu 12 Luat Cong nghé théng tin, Diéu 12 Luat
Vién thong, Diéu 8 Luat Quang cdo, Diéu 7 Luat An toan thong tin mang, Diéu 8
Luat An ninh mang.

Cu thé hon, cac ndi dung bi cdm theo Diéu 9 Luat Giao dich dién ti, Diéu 12 Luat Cong
nghé thong tin, Diéu 12 Luat Vién thong, Diéu 8 Luat Quang cdo, Diéu 7 Luat An toan
thong tin mang, Piéu 8 Luat An ninh mang bao gom:

v' Diéu 9 Ludt Giao dich dién tir: Can trd viéc lwa chon st dung giao dich dién ti; Can
trd hodc ngan chdn trai phép qua trinh truyén, giti, nhan thong diép dw liéu; Thay
doi, xo4, huy, gia mao, sao chép, tiét 19, hién thi, di chuyén trai phép mot phan hoac
toan b thong diép di liéu; Tao ra hodc phat tan chwong trinh phan mém lam rdi
loan, thay doi, pha hoai hé thong diéu hanh hodc c6 hanh vi khac nham pha hoai ha
tang cong nghé vé giao dich dién tw ...

v Diéu 12 Lugt Céng nghé thong tin: Can trd hoat dong hop phéap hodc ho tro hoat dong
bat hop phap vé tng dung va phat trién cong nghé thong tin; Pha hoai co sé ha
tang thong tin, pha hoai thong tin trén moi treong mang; Cung cap, trao doi, truyén
dua, luu tri, st dung thong tin so nh3m muc dich chong Nha nudc Cong hoa xa
hoi chu nghia Viét Nam, kich dong bao liec, gay han thu gitta cdc dan toc va nhan
dan cac nudc; Tiét 16 bi mat nha nuwde, bi mat quan sy, an ninh, kinh té, doi ngoai;
Xam pham quyén sé hitu tri tué trong hoat dong cong nghé thong tin ...

v Diéu 12 Ludt Vién thong: Loi dung hoat dong vién thong nh3m chong lai Nha nudc
Cong hoa xa hoi chu nghia Viét Nam; Tiét 10 bi mat nha nudc, bi mat quan sy, an
ninh, kinh t€, d6i ngoai; Thu trom, nghe trom, xem trdm thong tin trén mang vién
thong; trom cap, st dung trai phép tai nguyén vién thong, mat khau, khéa mat ma
va thong tin riéng ctia t6 chitc, ca nhan khac; Quang cao, tuyén truyén, mua ban
hang hda, dich vu bi cdm theo quy dinh ctia phép luat....

v’ Diéu 8 Ludt Quang cdo: Quang cao nhtng san phdm, hang hoa, dich vu bi cam;
Quang cao lam tiét 1o bi mat nha nudc, phwong hai dén doc lap, chu quyén qudc gia,
an ninh, quéc phong; Quang cao xtic pham uy tin, danh du, nhan pham ctia t6 chtc,
ca nhan; Quang cao cd st dung cac tir nglt “nhat”, “duy nhat”, “tot nhat”, “s6 mot”
hoac ttr ngtt c6 y nghia twong tu ma khong c6 tai liéu hop phap chitng minh theo
quy dinh cta B6 Van hda, Thé thao va Du lich; Quang cao ¢6 ndi dung canh tranh
khong lanh manh theo quy dinh cta phap luat vé canh tranh; Quang cao vi pham
phap luat vé sé hitu tri tué ...

v' Diéu 7 Ludt An toan thong tin mang: Phat tan thu rdc, phan mém doc hai, thiét lap hé
thong thong tin gia mao, ltra dao; Thu thap, st dung, phat tan, kinh doanh trai phap
luat thong tin ca nhan cua nguoi khag loi dung so ho, diém yéu cta hé thong thong
tin d€ thu thap, khai thac thong tin ca nhan; tiét 1o thong tin vé san pham mat ma
dan sw, thong tin vé khach hang st dung hop phap san pham mat ma dan su; st
dung, kinh doanh cac san pham mat ma dan sy khong rd nguoén goc...

v' Diéu 8 Ludt An ninh mang: Hanh vi st dung khong gian mang, cong nghé thong tin,
phuong tién dién tir d€ vi pham phap luat vé an ninh qudc gia, trat tu, an toan xa
hoi; Xui giuc, 16i kéo, kich dong nguoi khac pham tdi; San xuat, dwa vao st dung
cong cy, phuong tién, phan mém hodc ¢6 hanh vi can trd, gy rdi loan hoat dong cua
mang vién thong, mang Internet, mang may tinh, hé thong thong tin, hé thong xw ly
va diéu khién thong tin, phuong tién dién t; phat tan chwong trinh tin hoc gay hai
cho hoat dong cua mang vién thong, mang Internet, mang may tinh, hé thong thong
tin, hé thong xtt ly va diéu khién thong tin, phuong tién dién tt; xam nhap trai phép
vao mang vién thong, mang mdy tinh, hé thdng thong tin, hé thdng xt ly va diéu
khién thong tin, co so dit liéu, phuwong tién dién tir cia nguoi khac...
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2.

Cac nguyén tac can luu y khi thuc hién quang cao

Theo quy dinh tai Diéu 13 ctia Nghi dinh 91, khi gui tin nhin quang cao, thu
dién tt quang cao, goi dién thoai quang cao thi Ngwoi quang cao phai tuan
tht 8 nguyeén tac sau day:

(1)

(i1)

(iii)

(iv)

(vi)

Khong dugc phép guii tin nhan quang céo, goi dién thoai quang cao dén
cac s dién thoai nam trong Danh sach khong quang cdo hoac Nguoi su
dung khong dong y nhan quang cao truedc do.

D3i voi quang céo qua tin nhan va d6i véi s6 dién thoai ngoai Danh sach
khong quang cdo, Nguoi quang cdo chi dwoc phép gtri tin nhan dang ky
quang cao dau tién va duy nhat.

Truong hop Nguoi st dung tir chdi nhan quang cao hodc khong tra 1oi
sau khi nhan tin nhan dang ky quang cao dau tién, Nguoi quang cio
khong duoc phép giri bat ky tin nhan dang ky quang cdo hodc tin nhan
quang cao nao dén so dién thoai do.

Phai cham dut viéc giri dén Nguoi st dung nhan cac tin nhan quang cao,
thu dién ti quang cdo hoac thuc hién goi dién thoai quang cao ngay sau
khi nhan duoc yéu cau ttr choi cia Nguoi st dung.

Mobi Nguoi quang cdo khéng duwoc phép gri qua 03 tin nhan quang cao
t6i mot s6 dién thoai, 03 thu dién t& quang cao téi mot dia chi thu dién
tr, 01 cudc goi dién thoai quang cao téi mot sd dién thoai trong vong 24
gio true treong hop da cé thoa thuan khac véi Nguwoi st dung.

Chi duoc giri tin nhan trong khoang thoi gian tir 07 gio dén 22 gio mdi
ngay, goi dién thoai quang cdo tir 08 gio dén 17 gio moi ngay trir treong
hop da c6 thoa thuan khac véi Nguoi st dung.

(vii) Noi dung quang cao phai phu hop véi quy dinh cuia phap luat vé quang

Cao.

(viii) Chi dwoc gt tin nhin quang cao, goi dién thoai quang cao khi da duoc

cap tén dinh danh va khong duoc phép stt dung so dién thoai dé€ gui tin
nhan quang cdo hodc goi dién thoai quang cdo.
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Quan ly hé thong tiép nhin phéan dnh thu dién ti ric, tin nhin rac, cudc
goi rac bang diu s6 5656

Theo quy dinh tai Chwong III caa Nghi dinh 91, B6 Thong tin va Truyén
thong (Cuc An toan thong tin) sé€ xay dung va van hanh Hé thong tiép
nhan phéan 4nh thu dién ti rac, tin nhan rac, cudc goi rac thong qua dau s
5656.

Khi Nguwoi quang cdo mudn thiee hién cac chuong trinh quang co bang tin
nhan thi bat budc phai giri mot ban sao tin nhan quang cao dén dau s6 5656
dé€ phuc vu cho cong tac kiém tra, giam sat.

Nguoi stt dung dich vu vién thong, internet, thir dién ti cling c6 thé phan
anh, cung cap cac bang chiing qua dau s6 5656 néu gap phai tinh trang bi
qudy r6i boi tin nhan, cudc goi, thu dién ti rdc khong mong mudn.

Cang thong qua dau so 5656, Nguoi stt dung c6 thé dang ky so dién thoai
ctia minh vao Danh sach khong quang cao.

Ngoai ra, Cuc An toan thong tin cling sé dua ra danh sach den dia chi
IP/tén mién phat tan thu dién t rac, dwgc cap nhat dinh ky va cong khai
trén Cong/Trang thong tin dién ti cua Bo Thong tin va Truyeén thong. T
chirc, doanh nghiép, ca nhan c6 thé st dung danh sach den nay dé ngan
chan nhting thw dién tk rac khong mong mudn.
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4. Tang mtc xi&t phat d6i v6i hanh vi vi pham vé giti thu dién t@, nhan
tin, goi dién thoai quang cao

=  Nguoi quang cao c6 thé bi phat tién ttr 5 triéu dén 100 triéu dong khi goi
dién thoai, nhin tin quang cao dén Nguoi st dung khi chua dwgc su
dong v, da tir ch6i hodc khong tra 1oi tin nhan dang ky quang cdo hodc
nhan tin quang cio, goi dién thoai quang cio dén cac s8 dién thoai nam
trong Danh sach khong quang cao. Ngoai ra, sO dién thoai, tai khoan thu
dién ti thyc hién hanh vi vi pham trén sé bi thu hoi.

=  D&i v6i doanh nghiép vién thong, dich vu internet, mitc phat c6 thé lén
toi 170 triéu dong khi khong thuc hién cac bién phap ngan chan tin
nhan, cudc goi quang cdo dén Danh sach khong quang cdo; hodc khong
ngan chan, thu hoi dia chi dién ti dwgc dung dé phat tan tin nhin réc,
thu dién tk rac, cudc goi rac theo yéu cau cua co quan nha nudc c6 tham
quyen.

5. Nhitng n6i dung can hwéng dan

Viéc quang cdo bang tin nhan theo Nghi dinh 91 giéi han trong c4c tin nhan:
SMS (Short Message Services - Dich vu tin nhan ngén), MMS (Multimedia
Messaging Service - Dich wvu tin nhin da phuong tién) va USSD
(Unstructured Supplementary Service Data — D liéu dich vu b6 sung khong
cau trac). Tuy nhién, khong r6 Chinh phu ¢6 y dinh mo rong pham vi diéu
chinh cta Nghi dinh 91 dén cac loai tin nhin khéc ngoai SMS, MMS va
USSD hay khong.

Vén dé tiép theo la cach thiic thé hién sy dong y trudc cua Nguoi st dung.
Liéu Nguoi quang cao c6 can sw dong y truc tiép tie Ngwoi st dung khi g
tin nhan, email hodc goi dién thoai quang cao hay chi can Nguoi st dung
dong y gian tiép? Vi du don gian, khi Nguoi st dung truy cap vao mot
website va dong y nhan email quang cao tit website d6 hoac bén thu ba la
do6i tac cua website, vay khi bén tht ba giri email quang cao cho Nguoi st
dung voi sy dong y ctia website nay, viéc email quang cao cua bén thu ba ¢
bi coi la email rac khong?

Trén day c6 thé 1a nhitng van dé can huéng dan tiép theo.
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Noéi dung cia Thong bido phdp ludt nay khong phai la tw vin phdp 1y va cing khong thé hién y kién ciia chiing téi hodc ctia bat cié
ludt sw hay chuyén gia tir van nao cua chiing téi. Ban tin nay cung cdp cdc thong tin chung va nhirng thong tin nay cé thé khong
chinh xic, ddy di hodc cdp nhit tai thoi diém dwoc doc. NOi dung nay ciing khong nham st dung nhw phin ho tro thém cho cic y
kién tw vin va quan diém phdp 1y cua ching toi. Vui long tim kiém cdc y kién tw vin phdp Iy hodc tw vin chuyén nghiép khdc phi
hop véi nhitng van dé ma ban gap phai. Chiing toi, GV Lawyers, tuyén bo'ro rang la sé khong chiu triach nhiém vé nhitng hanh
dong hodc khong hanh dong dwa trén bat ky hodc toan by ndi dung cua Ban tin thong bdo nay.
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